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SUWARY FI NAL ORDER

After waiving the requirenent to hold the hearing within
30 days after the assignnment of the case, the parties, on
Septenber 8, 1999, presented this case for disposition by
Robert E. Meal e, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, based upon opposing notions for a
summary final order. By Joint Mdtion to Abate Final Hearing
Pending Entry of Order on Motions for Final Summary Order filed
Septenber 8, 1999, the parties agreed that there were no factual
I ssues.
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STATEMENT OF THE | SSUE

The issue is whether portions of Rules 12A-1.001(3)(b) and
12A-1.001(3)(q), Florida Adm nistrative Code, are invalid
exerci ses of delegated |egislative authority.

PRELI M NARY STATEMENT

By Petition for Admnistrative Determnation of Invalidity
of Rule filed April 8, 1999, Petitioner alleged that portions of
Rul es 12A-1.001(3)(b) and 12A-1.001(3)(q), Florida Adm nistrative
Code, are invalid exercises of delegated |legislative authority.

The petition alleges that Section 212.08(7)(n), Florida
Statutes, exenpts fromthe Florida sales and use tax certain
organi zations that provide certain benefits to mnors. The
petition alleges that Rule 12A-1.001(3)(a), Florida
Adm ni strative Code, exenpts the purchases of these
organi zati ons, but Rule 12A-1.001(3)(b) taxes the sales by such
or gani zat i ons.

The petition alleges that Rule 12A-1.001(3)(q), Florida
Adm ni strative Code, conditions the exenption extended to
organi zati ons providing benefits to m nors upon the receipt by
such organi zations of a consuner certificate of exenption. The
petition alleges that this is an additional exanple of
Respondent's inproper limtation of the exenption to the
purchases, rather than purchases and sal es, of organi zations

provi di ng benefits to m nors.



Each of the parties has filed a notion for sumary fi nal
order. As the parties concede, there are no factual issues, so a
summary final order is appropriate. The parties have offered
oral argument on their notions, but the Adm nistrative Law Judge
has determ ned that oral argunent is unnecessary.

On August 12, 1999, Petitioner filed a Mdtion to Strike
Docunents Filed for Judicial Notice. The Adm nistrative Law
Judge denies this notion.

CONCLUSI ONS OF LAW

1. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter. Sections 120.56 and 120.57(1), Florida
Statutes. (Al references to Sections and Chapters are to
Florida Statutes. All references to Rules are to the Florida
Adm ni strative Code.)

2. Section 120.56(1)(a) authorizes the invalidation of a
rule on the ground that it is an invalid exercise of del egated
| egi slative authority. Section 120.52(8) defines an "invalid
exercise of delegated |egislative authority” to include a rule
that "enlarges, nodifies, or contravenes the specific provisions
of law inplenented."”

3. Section 212.08(7)(n) provides that "[t]here shall be
exenpt fromthe tax inposed by this chapter” certain
organi zations providing certain services to mnors
(Organi zations). This case does not raise an issue concerning

the type of qualifying organi zations or services; this case



rai ses only the issue of whether the exenption attaches to sales
by Organi zations. The parties agree that the exenption attaches
to purchases by Organizations.

4. Pursuant to Section 212.08(7)(n), Respondent promnul gated
two subsections of Rule 12A-1.001(3)(b) and (Qq):

(b) Sales or rentals of tangible personal
property, rentals or |eases of transient
rental accommodations, rentals or |eases of
real property, rentals or |eases of parking,
docking, or tie down spaces, adm ssions, or
ot her transactions subject to the tax inposed
by Chapter 212, F. S., made by exenpt

entities, with the exception of sales or

| eases of tangi ble personal property by
churches, are taxable. Such entities are
required to register in the sanme manner as

ot her dealers and collect and remt tax on
transactions which are subject to the tax

i nposed by Chapter 212, F.S. For adm ssion
charges inposed by not-for-profit sponsoring
organi zations qualifying under the provisions
of s. 501(c)(3) of the U S. Internal Revenue
Code, see Rule 12A-1.005(3)(g), F. A C

(g9) Nonprofit organizations providing
speci al educational, cultural, recreational,
and social benefits to mnors which are

i ncor porat ed pursuant to Chapter 617, F.S.,
or which hold a current exenption from
federal corporate inconme tax pursuant to

s. 501(c)(3) of the United States Internal
Revenue Code whose primary purpose is
providing activities which contribute to the
devel opnent of good character, good
sportsmanship, or to the educational or

cul tural devel opnment of mnors are exenpt
fromthe tax inposed by Chapter 212, F. S.,
provi di ng such organi zations hold a
consuner's certificate of exenption. (See
Rul es 12A-1.038 and 12A-1.039, F.A C) This
exenption is extended only to that |evel of
the organi zation that has a sal aried
executive officer or an el ected non-sal aried
executive officer.



5. Rule 12A-1.001(3)(a) exenpts Organi zations fromthe tax
i nposed by Chapter 212, but Respondent obviously interprets this
rule to be limted to purchases by Organi zati ons.

6. Chapter 212 is the Florida Revenue Act of 1949. Section
212.01. In general, the Florida Revenue Act of 1949 inposes a
sal e or use tax on taxable transactions involving the sale of
t axabl e property when the sale is in Florida (sales tax) or, in
the case of an out-of-state sale into Florida, the use or
consunption is in Florida (use tax). Section 212.05.

7. Section 212.06(1)(a) inmposes upon the dealer the
responsibility of collecting the sales or use tax. Section
212.07(1)(a) states that the dealer is to collect the sales or
use tax fromthe purchaser or consunmer. However, Section
212.07(3) inposes upon the noncollecting dealer the
responsi bility of paying a penalty equal to the uncollected sal es
or use tax. And Section 212.07(8) inposes upon the purchaser or
consuner direct liability for uncollected sales or use tax, if
t he purchaser or consunmer cannot prove that the purchaser or
consuner paid the tax to the vendor

8. The structure of Section 212.08 assists in the
interpretation of Section 212.08(7)(n). The first five
subsections create exenptions of certain itens (ltem Exenptions)
fromthe sales and use tax. The sixth subsection creates an
exenption for certain entities (Entity Exenptions) fromthe sale

and use tax.



9. Section 212.08(7) is well naned, "M scell aneous
Exenptions." These exenptions are a m xture of |tem Exenpti ons,
Entity Exenptions, and three other types of exenptions. The
first two additional types of exenption are exenptions extended
to certain purchases, which are typically distinguished by sone
attribute of the purchaser (Purchase Exenptions), and exenptions
extended to certain sales, which are typically distinguished by
sone attribute of the seller (Sale Exenptions). The third type
of exenption is an Entity Exenption that extends to al
transactions in which the entity is either a seller or a
pur chaser (Bl anket Entity Exenption).

10. For exanple, Section 212.08(7)(a) exenpts fromthe
sal es and use tax sales of artificial commenorative flowers by
bona fide nationally chartered veterans' organizations. This is
a Sal e Exenption because the exenption is driven by the identity
of the seller and does not extend to any purchases by such
organi zations. It is also an Item Exenption and Entity Exenption
because the exenption extends to only certain itens--i.e.,
artificial commenorative flowers--in which only certain
entities--i.e., bona fide nationally chartered veterans
organi zations--participate in the transaction.

11. Among Section 212.08(7) exenptions, Section
212.08(7)(a) is unusual in one respect: it is a Sale Exenption.
Most of the exenptions in Section 212.08(7) are Purchase

Exenptions. For instance, Section 212.08(7)(c) exenpts the



purchase of certain bait by commercial fishers intending to trap
certain crustaceans; Section 212.08(7)(g) exenpts the purchase of
of fice supplies, equipnent, and publications by the Florida
Retired Educators Association; and Section 212.08(7) (1) exenpts
purchases by certain mlitary nuseuns.

12. However, there are nunerous other Sal e Exenptions.
Section 212.08(7)(i) exenpts the sales of residents' neals by
facilities caring for the ill, aged, or disabled; Section
212.08(7)(0)1.b exenpts sales by churches; Section 212.08(7)(l1)
exenpts adm ssion sales by the Florida Fol k Festival; Section
212.08(7) (pp) exenpts sales by nonprofit corporations conducting
correctional work progranms; and Section 212.08(7)(vv) exenpts
sal es by owner-breeders of racing dogs.

13. Section 212.08(7) also contains a Sal e/ Purchase
Exenption, in which certain attributes of both the seller and
buyer nust exist for the exenption to attach. Section
212.08(7)(j) exenpts the sales of utilities to residents by
conpani es paying the gross receipts tax.

14. Another form of Sal es/Purchase Exenption, which, but
for the statutory | anguage, nore closely resenbl es the Bl anket
Entity Exenption discussed below, is found at Section
212.08(7)(jj), which exenpts the sales to or by a fair
association. |Instead of focusing on the attributes of the
purchasers, this exenption focuses solely on the identity of the

selling or purchasing entity--i.e., a fair association--and then



extends a bl anket exenption to all purchases and sales by such an
or gani zati on.

15. Blanket Entity Exenptions occur at Section 212.08(7)(m
(nursing hones), Section 212.08(7)(n) (Organizations), Section
212.08(7)(r) (State Theater organi zations), Section 212.08(7)(cc)
(Coast Guard auxiliaries), Section 212.08(7)(kk) (citizen support
organi zations), and Section 212.08(7)(nmm (nonprofit cooperative
hospital laundries). 1In contrast to all of the previously
descri bed exenptions, these seven exenptions, using identical,
conprehensive statutory | anguage, provide the identified entity
with an exenption fromthe tax inposed by Chapter 212. Bl anket
Entity Exenptions are thus unlike Entity Exenptions because
Bl anket Entity Exenptions do not contain limting | anguage in
terms of purchases, sales, or itens.

16. As already noted, Chapter 212 requires the purchaser or
consuner to pay the sales or use tax to the dealer or vendor, who
then remts the tax to Respondent. |If the dealer or vendor fails
to collect the tax, though, Chapter 212 requires the deal er or
vendor to pay the tax (by requiring the dealer or vendor to pay a
penalty equal to the uncollected tax). Thus, neither nonexenpted
party to a sale is relieved fromthe econom c burden of the sales
and use tax. @ven this dual exposure, an effective Bl anket
Entity Exenption must necessarily cover purchases and sal es by

the exenpted entity.



17. Respondent contends that Section 212.08(7)(n) is
anbi guous and requires careful construction. To the contrary,
the statute's neaning is plain. On its face, Section
212.08(7)(n) exenpts Organizations fromthe sales and use tax.
There is no reason not to extend the nore broadly phrased Bl anket
Entity Exenption to sales, as well as purchases, by a covered
entity. Section 212.08(7) contains nunerous Sal e Exenptions.
Al so, Respondent has already interpreted, in Rule
12A-1.001(3) (i), the identical statutory exenption |anguage that
applies to Organi zations as extending an exenption to nursing
homes for their sales, as well as purchases.

18. Rule 12A-1.001(3)(b) is thus invalid because it
nmodi fies or contravenes the |legislative direction, contained in
Section 212.08(7)(n), to provide Organi zations a Bl anket Entity
Exenption fromthe sales and use tax for its purchases and sal es.

19. Rule 12A-1.001(3)(q) is partly invalid because of the
| anguage requiring that O gani zati ons seeking the benefit of
their statutory Bl anket Entity Exenption obtain a consumer's
certificate of exenption. Associated with an exenption for
purchases, this certificate is irrelevant to the exenption
| egi sl atively extended Organi zations for their sales.

ORDER

It is
ORDERED t hat :

1. Rule 12A-1.001(3)(b) is invalid inits entirety.



2. Rule 12A-1.001(3)(qg) is invalid to the extent that it
requires that Organizations hold consuner's certificates of
exenption for sales by O ganizations.

3. The Adm nistrative Law Judge reserves jurisdiction
regarding Petitioner's request for attorneys' fees and costs.
Petitioner shall have 20 days fromthe date of this order to file
a notion with supporting docunents, or else it shall be deened to
have wai ved its request.

DONE AND ORDERED this 13th day of Septenber, 1999, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of Septenber, 1999.
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Li nda Lettera, General Counse
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Larry Fuchs, Executive Director
Depart ment of Revenue
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Carrol | Webb, Executive Director
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Li z C oud, Chief

Bureau of Adm nistrative Code
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Tal | ahassee, Florida 32399-0250

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a notice of appeal with the Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be reviewed.



